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APPENDIX A  -- CUSTODY AND PARENTING TIME SUBCOMMITTEE REPORT  

Our subcommittee has drafted three proposed Rule amendments and comments that we 

believe will help eliminate adversarialness and partisanship during the parenting evaluation 

process.  They also propose separation of the process of mediation from parenting evaluations, 

and more realistic timetables that we believe will facilitate  mediations and reduce posturing.  

We also have considered custody/parenting criteria in all fifty states and incorporated in this 

report discussions of factors we believe should be considered in parenting evaluations which we 

believe are related to the New Jersey statutory criteria.  However, for reasons discussed in this 

report, no Rule revisions in this regard are recommended..  Another proposed Rule also 

substantially revises child interviewing requirements and makes such judicial interview of children 

discretionary with the Court.   

Bifurcation of Custody Mediation and Evaluation 
 

We initiated exchange of correspondence and personal and telephone conferences with 

several mental health professionals who are routinely employed by lawyers and Courts in 

connection with parenting issue evaluations.  The names and addresses of these professionals 

are set forth in Exhibit A attached hereto.  

Our interaction with the mental health professionals raised for us an issue that we had 

not considered when we prepared our subcommittee agenda at the beginning of the term.  The 

Rules, as they now stand, provide that where there is a genuine and substantial issue as to 

custody, the Court must refer the case to mediation, in accordance with the provisions of R. 

1:40-5.  See R. 5:8-1.   

Dissolution Standard 14(B)   and Matrimonial Rule Implementation Recommendation 

15(B)) provides that the genuineness of a custody dispute is to be determined at the first Case 



 
 2 

Management Conference1.  The pertinent Dissolution Standard and Recommendation sets forth: 

  

Unless there is a significant change is (sic) circumstances, the determination of a 
genuine custody dispute should be determined at the Case Management 
Conference and not be raised at a later date. 

 
The Special Matrimonial Commission Report and the Rule Implementation 

Recommendations of the Conference of Family Presiding Judges concluded that R. 5:8-6 was 

unmanageable, in requiring that a custody hearing should be scheduled no later than three 

months after the last responsive pleading.  It recommended that the time period should be 

increased to six months, but we are not aware that this  change has been adopted.   Moreover, 

there is no tolling of this date by virtue of a reference to mediation.  In other words, while the 

mediation process unfolds, so too does the time period for completion of the custody evaluation 

and scheduling of the hearing date.   

The experts we talked with uniformly agreed that it was inappropriate both to mediate 

and to perform a custody evaluation at the same time.  We pointed out to them that in view of 

the court timetables for completion of reports, and the mandatory nature of Best Practices 

procedures and time limits, lawyers had no choice but to commence both at the same time.  If 

they did not, they would be faced with losing the ability to obtain an appropriate custody 

evaluation and discovery before the hearing.   

                                                                 
1 These standards are included as Exhibit J to our final report.  They are reprinted from AThe Conference 
of Family Presiding Judges Presents the Family Division Report on Best Practices and Standardization to 
the Judicial Council,@  July 30, 1999. 

The mental health professionals believed that many people were not emotionally ready 

to deal with custody issues in the three to six month time frame.  They also felt that the 



 
 3 

approaches of mediation and evaluation were completely different.  Mediating litigants were 

encouraged to be open, to compromise, and to be vulnerable.   Litigants in the midst of 

evaluations  were encouraged by the nature of the process to be advocates for their position, 

and necessarily guarded in an attempt to achieve their objectives.   

The experts uniformly believed that an evaluation should not start until mediation had 

been unsuccessful.  They analogized the process by which divorcing couples are ready to deal 

with such gut-wrenching issues as care and timesharing of their children to a Agrieving process@. 

 It is analogous to the grieving that occurs in connection with death of a loved one.  A cherished 

relationship has died; the constancy of interactions are no longer in place.  The professionals 

believed that passage of time eases grieving and anger and enables people to approach 

parenting issues more rationally and cooperatively.  They believe the process should take longer 

and that Athe Court=s insistence upon precise dates interfered with people=s needs@.  One even 

used those precise words. 

The experts also believed that the mediation process generally should take three 

months, unless there are cases that clearly have no chance of resolution.  We informed them that 

we did not believe the system would allow such a period for Aemotional processing@.  The 

experts indicated,  at a bare minimum, six to eight weeks were necessary for mediation before 

evaluations should commence, unless for other reasons mediation was stopped.  We were 

surprised at the intensity of these expressed convictions.  When we asked why they had not 

brought this to the attention of the judiciary before, they replied, Ano one had asked before@.   

The subcommittee believes that the Rules should clearly indicate that evaluations should 

not commence until mediation has been concluded.  We have proposed a Rule that facilitates 
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this objective.  The current Rule provides that a custody hearing must be set within three months 

of the last responsive pleading. Since the genuineness of custody is not determined until the first 

Case Management Conference, which usually occurs thirty days after the last responsive 

pleading, that is the time when a custody dispute  is usually submitted to mediation.   Therefore, 

pursuant to the current Rules, two months would be left, both to mediate and to conduct 

custody evaluations, before trial.  This is completely unrealistic and, according to the mental 

health experts consulted, counterproductive.   

The subcommittee believes that the six month hearing date recommended by the 

Dissolution Standard and Implementation Rule, should be set from the date of the last 

responsive pleading.  The subcommittee also believes litigants should be encouraged to identify 

parenting issues and to commence mediation as soon as possible so that process is given as 

much time as possible to air and to resolve issues.  However, the subcommittee does not intend 

that mediation must last the entire three month period.  The proposed Rule amendment is not 

intended to take precedence over R. 1:40-5(b) and R. 1:40-4(f).  The proposed Rule sets forth 

a time period during which mediation should be completed, with a provision to extend same for 

appropriate cause.  The subcommittee believes that initial and subsequent Case Management 

Orders must track these timetables so that case control objectives are satisfied.  The proposed 

Rule and Comment are set forth as part of Exhibit I to this report.  

Children Interviews  

 In our investigation and discussions we sought to revisit the issue of judicial child 

interviews in custody and parenting cases, a controversial issue that has engendered judicial 

debate.  See Mackowski v. Mackowski, 317 N.J. Super. 8 (App. Div. 1998).   
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This topic engendered lively discussions.  All of the experts with whom we consulted 

were of the view that how young children say things and act is frequently more important than 

what they say.  Of course, that is not always the case, especially when the children are older 

and more intellectually developed or precocious.  One expert - - who was vehemently opposed 

to judges interviewing children - - was concerned that children who were interviewed by judges 

developed the view that their comments or silence effected the course of their parents= and their 

lives.  This concern was expressed as well by Judge Kestin in Mackowski v. Mackowski, 

supra, 317 N.J. Super. at 15.   

The subcommittee believes the problem with child interviews is difficult. Legally, a 

child=s preferences must be considered by a court when assessing custody.  That statutory 

direction has been implemented by Court Rule which requires a court to interview children who 

are at least seven years of age and gives the court discretion not to do so if the children are 

beneath the age of seven.  See R. 5:8-6. 

However, the statute does not have the same direction.  The statute does not require a 

court to interview a child.  The current version of N.J.S.A. 9:2-4 simply requires the court to 

consider the preference of a child when of sufficient age and capacity to reason so as to form an 

intelligent decision.  The prior version of N.J.S.A. 9:2-4 required the trial judge to conduct the 

interview of the child and also Ato give due weight to the child=s preference@.  See Lavine v. 

Lavine, 148 N.J. Super. 267, 271 (App. Div. 1977).  The statute does not require or entitle 

the child to a right to express an opinion to Athe finder of fact and ultimate decision maker@ as 

suggested in Mackowski v. Mackowski, 317 N.J. Super. 8, 12 (App. Div. 1998). 



 
 6 

The simple fact is that few judges are equipped, regardless of their involvement in 

enhanced judicial training (See Mackowski v. Mackowski, supra. 317 N.J. Super. at 13),   

appropriately and effectively to interview a child without extreme discomfort being caused for 

the child by virtue of either the awkwardness of the judge or the circumstances of the interview, 

e.g. in chambers, robes, etc. 

We believe that mental health professionals are best trained to observe interaction 

between children and parents and to obtain information about the child=s preferences.  Despite 

the concerns in Mackowski that the reliance upon child interviews by experts will concede fact 

finding responsibility, the subcommittee believes that experts= opinions about a child=s 

preferences are never conclusive and are subject to cross examination and final determination 

by the court.  We also agree that a court should not be deprived of interaction with the child,  if, 

in its discretion, it concludes that it wishes such interaction.  Both views can be accommodated 

by making clear in the Rule that the court does not have to interview a child and in its discretion 

may decline to do so, so long as its reasons for declining are stated, on the record before trial.  

Since interviews of children seven years and older are no longer mandatory, it seems fair that 

ordinarily the Court decide reasonably before trial whether to interview the child(ren), unless 

there is good cause to do otherwise.  The precise time of any child interview shall be as the 

Court in its discretion determines. 

Custody Standards and Criteria 

The subcommittee decided to undertake an examination of custody criteria statutes and 

laws in all fifty states.  This research project was a substantial undertaking and was completed 

with the staff assistance of the law firms of two of our members. In reviewing the statutory 
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criteria for all 50 states, we identified 49 separate criteria.  Not all criteria were considered by 

each state, but we were able to identify 49 criteria by reviewing all state statutes. In completing 

this mammoth research project, we have, in addition, compiled a compendium of the statutes of 

each state, which is not attached because of its size.  However, attached as Exhibit B is a dot 

chart identifying all states in alphabetical order and the criteria which they consider.  Many of 

these criteria are really variations of the same theme.  In other words, different states use the 

same or an analogous concept, but articulate it differently.  Attached as Exhibit C are 11 

conceptual criteria that are summaries of criteria that appear to be most commonly found in 

statutes of other states, identified by state.  

The subcommittee selected four additional factors which it believed pertinent for 

consideration in connection with custody disputes.    These factors include the following:2  

1. The strength and health of the psychological bond between all parties involved 

(interaction and relationship of the child with his parents and siblings); 

2. Parenting capacity, including the psychological and physical health of each 

parent,  and their commitment to providing the child with shelter, food, clothing, medical 

treatment, and education. (fitness of the parents; needs of the child).     

3. The needs of the child, including health, physical, emotional, social, religious and 

educational (the needs of the child). 

                                                                 
2 The current New Jersey statutory criteria which are analogous are set forth in parenthesis. 

4. The appreciation of the role of the other parent in the child=s upbringing, 

including any alienation that has been fostered by one parent or the other.  (Parents= willingness 
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to accept custody and any history of unwillingness to allow visitation based upon substantiated 

abuse).     

Although the subcommittee believes that these factors are integral to the New Jersey 

statutory criteria and are appropriate for consideration, we are mindful of disagreement among 

the full Practice Committee as to whether it is permissible by Court Rule to appear to amend 

substantive statutory law.  Some of us did not believe that a Legislative amendment was 

necessary to direct attention to these concepts, all of which reasonably can be construed to be 

integral to consideration of the enumerated statutory criteria.  Moreover, the statutory criteria 

specifically references that courts are not limited to the identified criteria, but may consider other 

relevant factors. 

In addition, the mental health professionals with whom we met and talked agreed that it 

would be important for these factors to be considered in connection with parenting evaluations 

and decisions.   

However, because of the significant consensus against the concept of suggesting 

consideration of such factors by Rule amendment, the subcommittee has chosen not to make 

such a recommendation.  We do wish to emphasize that we believe such factors are directly 

pertinent to issues that must be reported on by mental health professionals in the event resolution 

fails. 

The Evaluation Process: Collection of Data and Number of Evaluators 

In connection with its work, the subcommittee reviewed the guidelines for parenting 

evaluations of various groups.  Attached hereto as Exhibit D are the Specialty Guidelines for the 

Board of Psychological Examiners of New Jersey.  Attached as Exhibit E are the 1994 
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Evaluation Guidelines of the American Psychological Association.  Attached as Exhibit F are the 

Guidelines and Practice Parameters for Child Custody Evaluations of the American Academy of 

Child and Adolescent Psychiatry.   

The subcommittee is aware that the New Jersey Psychological Association formed a 

forensic committee to study these procedures and that that forensic committee requested that 

the Board of Psychological Examiners adopt the less rigorous guidelines of the American 

Psychological Association in replacement of the New Jersey Specialty Guidelines.  After 

reviewing all guidelines we concluded there was no significant conceptual difference between 

them.  Although the specialty guidelines are more detailed and probably present greater 

opportunity for cross examination, we believe that the 1994 guidelines of the America 

Psychological Association and the Practice Parameters of the American Academy of Child and 

Adolescent Psychiatry cover the same adjective and substantive procedures.  We believe the 

guidelines of these organizations identify mental health and psychological issues and procedures 

that the court should be aware of and consider in discharge of their discretion relating to 

parenting issues.   

However in reviewing the guidelines of these organizations and in discussions with the 

psychiatrists/psychologists and social workers with whom we interacted, our own experiences 

as judges and lawyers were confirmed.  Custody evaluations are traumatic for adults and 

children and the fewer that have to be conducted the better.  Moreover, although the 

subcommittee initially thought that the trauma of the process for children could be eased by 

having the children meet once with all evaluators, the experts believed this would not be 

productive because there would be a potential for substantial intimidation of the children 
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involved.  Such a procedure was perceived by them to have a potential impact on the nature of 

the data collected.   

There is no question that the vast body of mental health literature supports the view that 

the more involved the evaluation process, the more traumatic it is for children. See AHigh 

Conflict Custody Cases:  Reforming the System for Children Conference Report and Action 

Plan@, Family Law Quarterly, Volume 34, Number 4, Winter 2001, p. 593 conference 

sponsored by the American Bar Association Family Law Section and The Johnson Foundation, 

Wingspread Conference Center, Racine Wisconsin, September 8-10, 2000, attached hereto as 

Exhibit G.  Although this trauma may be short term, and may be necessary for a greater long 

term good (designation of the proper parenting/custodian), nevertheless the subcommittee 

believes there are sufficient countervailing concerns to direct experts to perform strictly non-

partisan evaluations.   After all, this is precisely what the professional standards of mental health 

groups require, regardless of by whom they are engaged.   The subcommittee also believes that 

if the experts make different recommendations, the court may direct them to confer to attempt 

either to reach resolution on all or a portion of the outstanding issues, or to make a common 

recommendation.  

Public policy encourages resolution of disputes between litigants.  No where is this 

policy more important than in connection with disputes between parents about their own 

children.  Encouraging communication between experts will foster resolution by litigants and 

minimize judicial involvement.  If resolution is impossible, and trial must occur, the Rule provides 

that before that day arrives, there is potential for full dialogue about differences in an attempt to 

resolve issues or foster a common recommendation. 
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Issues Reserved 

The subcommittee was interested in studying the use of audio and videotapes in 

connection with custody evaluations in a further effort to minimize the frequency of necessary 

interviews.  It was thought that such audio and/or videotaping might reduce the evaluation 

sessions.  However, there was great reservation expressed by many of the experts with whom 

we interacted about the use of video and recording devices.  Although the experts acknowledge 

the law authorizing audiotaping in B.D. v. Carley and Sackowitz, et. al, 307 N.J. Super, 259 

(App. Div. 1997) and the implicit approval for psychologists to use video taping as set forth in 

the Comment to Guideline7 of the New Jersey Board of Psychological Examiners Specialty 

Guidelines, nevertheless there were concerns expressed.  We had intended to investigate how 

these issues were handled in other states and further to survey psychological literature with 

respect to studies that may have been done regarding video and audiotaping of evaluation 

sessions.  Unfortunately we have been unable to complete this work and, at this time, therefore 

are unable to make a recommendation to the full Committee within this term.  We do suggest 

this issue be reserved for further review during the next term of the Practice Committee. 

We have done substantial research on the distinction between functions served by 

attorneys appointed for children as opposed to guardians.  Although our interim report provided 

a lengthy analysis, we believe much additional work is required before we can decide whether a 

further recommendation should be made to the full Committee concerning the distinctive roles of 

attorneys and guardians for children.  Therefore we recommend that this issue too be reserved 
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for continued study and consideration by our subcommittee in connection with the next Practice 

Committee term.  

The full Committee expressed concern about R. 5:8-1, insofar as probation officers are 

authorized to conduct custody evaluations.  This was not an issue we initially contemplated or 

discussed and the appropriateness of that practice continuing is another issue we believe should 

be reserved for investigation in the next term. 

Finally, one of the full Committee members was offended by the notion that a Court=s 

expert=s report should be given to the Court.  Although that provision has been in the Rule for 

many year, it was the perception of that Committee member that such a report was hearsay 

and, therefore, not properly presented to the Court.  This issue, too, can be addressed during 

the next session. 

 






















































































































































































































